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fairly accurate predictions about their voting behav-
ior. Suppose that the Roberts Court (prior to Justice 
Scalia’s death) handed down a decision dealing with the 
death penalty and that the vote was 5–4 in favor of the 
criminal defendant. The most conservative members 
of that Court on death penalty cases were Chief Justice 
Roberts and Justices Scalia, Thomas, and Alito—they 
almost always vote against the defendant in death pen-
alty cases. If we had predicted that Roberts, Scalia, 
Thomas, and Alito cast the dissenting votes in our 
hypothetical death penalty case, we would almost cer-
tainly be right.66

On the other hand, preference-based approaches are 
not foolproof. First, how do we know if a particular jus-
tice is liberal or conservative? The answer typically is that 
we know a justice is liberal or conservative because he 
or she casts liberal or conservative votes. Scalia favored 

66We adopt this example from Jeffrey A. Segal and Harold J. Spaeth, 
The Supreme Court and the Attitudinal Model (New York: Cambridge 
University Press, 1993), 223.

conservative positions on the Court because he was a 
conservative, and we know he was a conservative because 
he favored conservative positions in the cases he decided. 
This is circular reasoning—and rather unconvincing. 
Second, knowing that a justice is liberal or conservative 
or that the Court decided a case in a liberal or conserva-
tive way does not tell us much about the Court’s (or the 
country’s) actual policy positions. To say that Roe v. Wade 
is a liberal decision or that the decision to overturn Roe in 
Dobbs v. Jackson Women’s Health Organization is conserva-
tive is to say little about the policies governing abortion 
under either of those rulings. If it did, this book would 
be nothing more than a list of cases labeled liberal or 
conservative—such labels would give us no sense of more 
than two hundred years of constitutional interpretation.

Finally, we must understand that ideological labels 
are occasionally time dependent, that they are bound 
to particular historical eras. In Muller v. Oregon (1908), 
the Supreme Court upheld a state law that set a maxi-
mum number on the hours women (but not men) could 
work. How would you, as a student in the twenty-first 
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Source: Calculated by the authors from data in the U.S. Supreme Court Database (http://supremecourtdatabase.org).


